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The actions, matters, and proceedings in which summary judgments may be rendered are generally specified or at least governed 
by the authorizing statutes or rules.! Some statutes provide that summary judgments are authorized, in proper cases, in causes 
of action arising upon contract, judgment, or statute.” The federal summary judgment rule provides that a party may move for 


summary judgment on a claim or defense or a part of any claim or defense.” 


While the summary judgment procedure was originally designed for actions arising out of contract, it has been expanded by 
many statutes and rules to embrace all types of claims, including those sounding in tort. The construction of a statute presents a 
question of law that is appropriate for summary judgment.’ However, the nature ofa controversy may render summary judgment 
inadvisable. For example, a summary judgment should not be based on an indefinite factual foundation involving a welter 
of statutory or regulatory provisions, the application of which may depend on undeveloped facts.” There are three classes of 
litigation that are not usually suited for summary disposition: negligence actions;® cases involving states of mind,” such as 


motive, intent, consciousness, conscience, or subjective feelings and reactions; |” and equitable actions. |! However, even in 


cases involving elusive concepts, such as motive or intent, summary judgment may be appropriate if the nonmoving party rests 


merely upon conclusory allegations, improbable inferences, and unsupported speculation. = 
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In any case, if it is not perfectly plain that the action is within the scope of a summary judgment statute or rule, a motion for 


a summary judgment is improper and should be denied. 13 


CUMULATIVE SUPPLEMENT 
Cases: 


The four issues that are to be addressed upon a motion for summary judgment are: (1) whether the moving party clearly and 
convincingly established the absence of material facts; (2) if so, whether the plaintiff presented sufficient facts to establish all 
the elements of the asserted claim or defense; (3) if factual support is presented by the nonmoving party, whether those facts 
are sufficiently plausible to support a jury verdict or judgment under the applicable law; and (4) whether there are any genuine 
factual issues with respect to those material facts under the governing law. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A. Hankins 
v. Transcanada USA Services, Inc., 22 F. Supp. 3d 844 (M.D. Tenn. 2014). 


The following four issues are to be addressed upon a motion for summary judgment: (1) whether the moving party clearly and 
convincingly established the absence of material facts; (2) if so, whether the plaintiff presents sufficient facts to establish all 
the elements of the asserted claim or defense; (3) if factual support is presented by the nonmoving party, whether those facts 
are sufficiently plausible to support a jury verdict or judgment under the applicable law; and (4) whether there any genuine 
factual issues with respect to those material facts under the governing law. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A. Ferguson 
v. Williamson County Dept. of Emergency Communications, 18 F. Supp. 3d 947 (M.D. Tenn. 2014). 


Fact issue regarding which party had better title to lot precluded summary judgment in concursus action by owners of mineral 
interests against various groups of landowners, to determine which parties were entitled to proceeds of production from mineral 
interests. Quantum Resources Management, L.L.C. v. Pirate Lake Oil Corp., 112 So. 3d 209 (La. 2013). 


State of mind is difficult to prove, and rarely will the plaintiff be able to provide a smoking gun; thus, cases where the underlying 
issue is one of motive or intent are particularly inappropriate for summary judgment. McKinney v. Okoye, 287 Neb. 261, 842 
N.W.2d 581 (2014). 
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Hammer v. Slater, 20 F.3d 1137 (11th Cir. 1994); Okwa v. Harper, 360 Md. 161, 757 A.2d 118 (2000); 
Dobson v. Harris, 352 N.C. 77, 530 S.E.2d 829 (2000). 

Summary judgment usually is not appropriate for claims based on subjective facts, such as motive, intent, 
good faith, knowledge, and malice. Phipps v. Schupp, 45 So. 3d 593 (La. 2010). 

§ 9. 

Ayala-Gerena v. Bristol Myers-Squibb Co., 95 F.3d 86, 35 Fed. R. Serv. 3d 395 (1st Cir. 1996). 

Fisher v. Sun Underwriters Ins. Co. of New York, 55 R.I. 175, 179 A. 702, 103 A.L.R. 1097 (1935). 

As to limits on the use of summary judgment, generally, see § 2. 
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